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The statouRMit as pivi-eiitcd 1\\ appellant eoMiains the

material allegations of the ameiKled hill of eoinplaint filet!

herein hy the ap])ellant, the siiftieieney of which amended

bill of eom])laint was drawn in issiK* by demurrer thereto

of appellee. The only error assigned hy appellant is the

rulinii' of the lower court in sustaining the demurrer and

dismissing the amended hill v>i complaint.



ARGUMENT.
I.

The principles of an ex post facto law are not involved.

In order that we may not be misled by the argument

of counsel in their brief, it is necessary that we understand

what constitutes an ex post facto law, and we certainly

must differ with counsel's conception of what an ex post

facto law is.

An ex post facto law is one which in its operation makes

that criminal or penal which was not so at the time the ac-

tion was perfonned, or which increases the punishment,

or, in short, which, in relation to the offense or its conse-

quences, alters the situation of a party to his disadvan-

tage.

It is well settled that the phrase ex post facto, as used

in the Constitution of the United States, and the constitu-

tion of the several states, applies only to penal and criminal

proceedings which affect private rights retrospectively.

Am. & Eng. Enc. Law, Vol. 12, pages 525 and 526.

McClain on Crim. Law, Vol. I, sec. 78.

Ee Sawyer, 124 U. S. 200.

There is no prohibition in the Constitution of the

United States against a retrospective law as such.

8 Cvc, 1017.

Counsel for appellant in their brief base their whole

argument on the assumption that laws which affect merely

property rights, or rights to property, may be ex post facto.

This position is so clearly erroneous that it needs no argu-

ment to refute it. Therefore, we shall not attempt to take

up each proposition advanced in ai)pell ant's brief sepa-



lately and attempt to answer it. liiit (»n tlic otiicr liand,

we will address ourselves to tlie gist of ajujellant's argu-

ment and endeavor to convinee tlie (Vniit that the same is

illogical and not suppoi-ter] by tlie law.

11.

The President had power and authority by executive order

to tct apart the Spokane Indian Reservation.

The ai)})ellant's contention is that the Kxe<*utive order

of January 18, 1881, viz:—
"It is hereby ordered tiiat tlie lollowing trart of land

be and the same is heieby set aside and rescn'ed for the

use and oeeupaney of the Si)okane Indians, namely : C'om-

meneing at a point where the Cheiiakane Creek crosses tin*

2Stli parallel of latitude, thence down the ea^t bank of said

creek to where it enters the Si)okane Kiver, then<*e across

said Spokane Rivei* westwardly along the southern !>aiik

thereof to a point where it enters the Columbia Hiver,

thence across the Columbia River noithwardly along its

westein bank to a })oint where said rivei* crosses the said

parallel of latitude, thence along said i»arallel to tlie place

of beginnings-

creating the Spokane Indian Reservation, did not witli-

draw from exploration by prosj)ectors and miners the

mineral lands, if any, contained within the lx)undaries of

the reservation so declared and set apaii ami established

by the President, for the reason that the IMesiilenl diil

not i)ossess the authority nor the power to reserve tliese

lands by executive order for the use and benefit of tlie In-

dians and to the exclusion of persons not Indians Ixdong-

ing to the reservation who might de>ire to go upon such

lands in search of the precious metals, and that the api>el-

lant and his irrantors had the undoubted right untJer Sec-



tion 2319 of the Revised Statutes to go upon these lands,

so reserved, in search of mineral deposits therein, and if

they were successful in their search to locate, occupy, de-

velop and purchase the lands containing the same and oust

the Indians therefrom.

We contend, however, that the President did possess

the power to ''set aside and reserve for the use and occu-

pancy of the Spokane Indians '

' the lands described in his

executive order of January 18, 1881, and that such ex-

ecutive order immediately withdrew the lands mentioned

therein from exploration by prospectors and miners, and

devoted the same to the exclusive use and benefit of the

S^jokane Indians.

U, S. V. Payne, 8 Fed., 883.

U. S, V. Martin
J
8 Saw^^er, 473.

U. S. V. Leathers, 6 Sawyer, 17, Xo. 15581 Federal

Cases.

Walcott V. Desmoines Co., 5 Wallace (72 U. S., 681 ).

Grisar v. McDoicell, 6 Wallace (73 U. S., 363).

Spalding v. Chandler, 160 U. S., 394.

McFadden v. Mt. View Min. (& Mill Co., 97 Fed.,

670.

As was well said by this Honorable Court in the latter

case, "there can be no doubt of the power of the President

to reserve those lands of the United States for the use of

the Indians. The effect of that executive order was the

same as would have been a treaty with the Indians for the

same purpose, and was to exclude all intrusion upon the

territory- thus reserved by any and every person other than

the Indians for whose benefit the reservation was made,

for mining, as well as other purposes. ^^



Ill the face of these decisions, nnil in view of the fact

of wliich this Honorable Court will tak(» judicial notice,

that a laiL»e iiuinber of the Indian reservations of the coun-

try liave been created by similar executive orders, it sei»nis

useless to disjmte the j)owei- of the I'resident to withdraw

public lands from sale by proclamation foi* pu])Iic uses.

There is no doubt of the power of Congress to dispose

of and make all needful iides and regulations resjKH'ting

the territory or other i)roperty belonging to the Tnited

States. Is there any provision in the Constitution which

])rohibits Congress from delegating this power.' We think

not. Now, if Congress may delegate it^ po\ver in this re-

spect, liow may it be done ? Must it l>e express, or may it

l>e implied? We an^ of the opinion that it may do so im-

pliedly, and as a matter of fact has done so in numerous

instances. The President's authority to ^et aside certain

l)ortions of tbe ])ublic domain as re<en'ati(Mis for the dif-

ferent Indian tribes has ])een recognized by Congress and

uj) held by the Courts. This is admitted by a]>pellant in

bis brief. But the appellant says that the ])roclamation

of the President issued January 18, 1881, st^tting aside the

Spokane Indian Reservation was in contlict with Section

*j:-{19 of the Revised Statutes, ])assed by Congress April

!l, IST'J, and in sup])ort of such ct)ntention attempts to dis-

tinguish the McFadden case from the one at bar, l)y show-

ing that the ]>n)('lamatioii setting aside tlie Colville Reser-

vation was issued before the passage of Section ^IMW using

as an argument that while the i)roclamation of the Presi-

dent c(ml(l not take from Congress the iK)wer to pass laws

thereafter affecting the title to the lands of tiie Colville

Keservation, the CowvX might reasonably hold that Con-
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gress when it passed Section 2319, a statute ''general" in

its terms, did not have in mind lands already set apart

for the use of the Indians.

If the President has the power to set aside these reser-

vations at all, he has such authoritv anv time, and usinu'

counsel's argument, a "general" statute such as Section

2319 will not deprive him of such authority. Congress in

recognizing the President's authority to set aside reser-

vations for the occupancy of the various Indian tribes un-

doubtedly has at all times taken into consideration the

ix>licy of the Government in taking care of its Indian

wards. The setting aside of reservations by the proclama-

tion of the President for the occupancy of the Indians has

come to be a part of that policy, delegated to the executive

branch of the Government, and one of the methods em-

ployed in providing for the welfare of the Indians and in

carrying out the policy of the Government in dealing with

its Indian wards. The Congress undoubtedly had tliis

also in mind when it passed Section 2319, and certainly

had no intention when passing that section of destroying

any one of the recognized methods for effecting such pol-

icy', either before or after its passage. To reserve lands

for the use and occupancy of Indian tribes is to set aside

certain described lands for their exclusive use and benefit.

That is the very essence of the meaning of the word "re-

serve." To set aside certain lands for the use and occu-

Ijancy of the Indians, subject to rights which might be

acquired by whites under "general" laws, would not be a

"reservation." Counsel argue thai the acquirement by

whites of mineral rights in reservations would not be in-

consistent with the Indian's use and enjoyment of such



leservation, because tliey could not use any niineial that

might be found tlierein, but it is our contention that occu-

pancy by wliites for any })urpose is inconsistent with the

Indian's use and enjoyment of a reservation set apart for

liim.

If the 1^-esident did not liave th.e i)ower to reserve the

lands in question his act has been sanctioned and given

validity by Congress in subsequent appropriation acts ap-

pro})riating money for the Indian sei'vice in the State of

Washington, and also by the Act of May 27, 1!)(VJ (32 Stat.,

j)art T, 245-277), and by Joint Resolutions numl^red 24

and 25 (32 Stat., Part 1, 743), and Joint Resolution No.

31 (32Siat.,Pai't 1,744).

The Indians have occupied this reseivation since its

establishment in ISSl. The validity of its establishment

has never been (piestioned by Congress nor by the United

States. The complainant and his grantors do not claim to

have had any vested rights in these lands at the time they

were set apart by the President for tlie us(» of the Indians,

and aftei- jmblic lands have been set apart for public pur-

poses, and until they are again restored to entry, no inter-

est can attach to or be accpiired in them. Hy this executive

order these lands were set apart and reserved for a public

purpose, namely, for the use and benefit of the Indians.

This a[)i)ropriation was good as against a subsecpient ap-

plicant to enter oi* appropriate any of these lands, and not

until the withdrawal of these lands from this public pur-

pose and Ihey are again thrown open for snh^ conhl a min-

ing claim he located thereon.

h'in(/ rs. McAHiircH s. 111 Fed. Rep., SOO.

We respectfully submit thai after thes(^ lands



have been in the undisputed possession of these In-

dians under this rese^'ation for over twenty years, it

would he very unreasonable for the Court to hold that the

complainant and his grantors could go upon these lands

and acquire a vested right and oust the Indians therefrom.

Learned counsel for appellant, at page 12 of their

brief ask: "Can a presidential proclamation divest the

Government of the United States of its title to its public

lands F'' Our answer is, that no such question is involved

in this case. By the executive order, supra, the President

simply "reserved'^ the lands in question for the use and

benefit of the Indians. He simply left them in possession

of the lands they were already occupying, and made the

reservation for the purpose of excluding any and all per-

sons other than the Indians therefrom, that the Indians

might enjoy the same in their own way and to their own

benefit, without the interference of any white man. This

executive order did not convey, nor attempt to convey,

title of the lands to the Indians. It simply gave to the

Indians the right of occupancy. The fee remained in the

United States, and when these Indians abandon these

lands, or they are removed therefrom, the possession to

these lands will attach itself to the fee without further

grant.

Cherokee Nation v. Georgia, 5 Peters, 17.

Johnson v. Mcintosh, 8 Wheaton, 574.

V. S. V. Cook, 19 Wallace (8G U. S., 591).

Beecher v. Wetherhy, 95 U. S., 517.

We state candidly that if the Act of May 27, 1902, or

some similar act, had never been passed by Congress, that

the complainant and his grantors would never have
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thought of going ujjoii this reservation witli n view of ac-

quiring title to any of sueh reserved hinds. In ])aragra|»]i

15 of the amended hill of (•onij)laint the eoniplainant states

that he and his grantors went upon ihese lands uj>on adviee

and infonnation i-eeeived from Wasliington, 1). ('., that

the said Act of May '27, liMrj, jiad heen api)roved by the

President. If these lands were open to exploration hy

prospectors and miners, as contended for by the learned

counsel of api)ellant, why wait for the information that the

Act of !May 27, 19()l\ had been api)roved by the President.

It is evident that the ])erson at the national capital who was

advising and furnishing infonnation to comi)lainant and

his grantors thought that it was necessari/ that the Act of

May 27, U>()2, should be ai)])roved by the President before

these lands could be invaded by the (*omplainant and his

grantors. It is evident that complainant and his grantors

w^ere of the same oi)inion, else why wait until the approval

of this act ? It is evident that Congress was of the same

opinion, else why incori>orate in this act the ]>rovision,—

"that the mineral lands only in the Spokane Indian

lleservation in the State of Washiiigton shall Ik* su)\ject

to entry under the laws of the Tniti'd States in relation to

the entry of mineral lands.'' (.TJ Stat., j>age '2(M].)

Com])lainant, his grantors, and the interested ]»arty

at the national capital had hojied that the Act (»f May 27.

190*2, would remain as ])assed, and not be nuHlilied, and

under which this reservation would \ye oj^en to mineral lo-

cation, and they no doubt stationed themselves close by

these Indian lands so that uiK)n recei]>t l)y wire of the de-

sired information from the national capital they could at

once go upon these lands and gain the advantage of biding

the first locators. Put the events thev hojKHl for never hap-
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jjeiied, for tlie reason that this act was modified by the pas-

sage of Joint Resolutions Xos. 24 and 25 (32 Slat., Part

I, 742), and Joint Resolution Xo. 31 (32 Stat., Part I, 744).

III.

The allegfation that joint resolutions 24 and 25, while they

purport to have been approved on the 27th day of May, J 902,

were not as a matter of fact actually approved until after the tst

day of June, 1902, does not present an issuable fact.

()n the same day that the Act of May 27, 1902, supra,

was api)roved. Congress passed, and the President ap-

])roved, Joint Resolution Xo. 24 (32 Stat., 742), which is

as follows

:

''Resolved hij the Senate and House of Representa-

tives of the United States of America iyi Congress assem-

bled, That the Act entitled ''An Act making appropria-

tions for the current and contingent expenses of the Indian
Department and fulfilling treaty stipulations with the va-

rious Indian tribes for the fiscal year ending June thir-

tieth, nineteen hundred and thi'ee, and for other purposes, '

'

shall take effect from and after July first, nineteen hun-
dred and two, excejjt as otherwise specially provided
therein.''

On the same day Congress also passed, and the Presi-

dent approved. Joint Resolution Xo. 25 (32 Stat., Part I,

742), which is as follows:

''Resolved by the Senate and House of Representa-

tives of the United States of America in Congress assem-

J)led, That that provision in the Act entitled, "An Act
making appropriations for the current and contingent ex-

l)enses of the Indian l)e])artment and for fulfilling treaty

sti])ulations with various Indian tribes for the fiscal year

ending June thiilieth, nineteen hundred and three, and for

other i)urposes/' which relates to the subjecting to entry

under the mining laws of the United States certain lands
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ill the Si)okniu» Indian IJohen-ation, in tlie State of Wasli-
ingtoii, sliall not take effect and l)e operative until Deceni-
})er tliiity-fiist, nineteen hundred and two."

On June 19, 1902, Congress passed, and tlie President

aj)proved, Joint Resolution No. 31 (3*J Stat., Part 1, 744),

which, among other things, ])rovides:

**Tlie Secretary of the Interior is directed to make
allotments in severalty to the Indians of the Spokane In-

dian Reservation, in the State of Washington, and upon
the coni])lction of such allotments tlie President shall, liy

])roclamation, give jiuhlic notice thereof, whereupon the

lands in said reservation not allotted to Indians, or used
or reserved by the Government, or occupied for school

]mr])Oses, shall lie 0]>ened to ex]>loration, hn-ation, occupa-

tion and purchase under the mining laws."

In the face of these Joint Resolutions, how can com-

plainant and his grantors rightfully contend that they were

given authority to go u])on this reservation and prosj)ect

for minerals and rightfully locate mining <'laims thereon

and exclude the Indians therefrom ?

In the face of these Acts can it he said that the com-

plainant and his grantors acipiired a v(>sted right in or to

any of these lands ?

If anything is a])i)arent, it is that Congress did not in-

tend to give them this right. Had the ])rincipal Act of May

27, 1902, not have been modified by the subseciuent l\esolu-

tions, this reservation would have l)een thrown open, but

Congress for reasons known to itself, ])assed, and the Pres-

ident a])])roved, contein])oraneous with the ])assage and

a])proval of said main Act, Joint Resolutions numbered

24 and 2.'), and finally on June 19th passe<l, and the Presi-

dent ap]>rovcd. Joint Resolution number 31. Com])lainant

and his i»r;intors claim that while Joint Resolutions num-
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bered 24 and 25 purport to have been approved on May 27,

1902, they were not as a matter of fact approved until

after June 1st, 1902. AVe contend that such allegations do

not present an issuable fact.

Section 210 R. S. provides, among other things, that

the Secretary of State shall furnish to the Congressional

Printer a correct copy of every act and joint resolution as

soon as possible after its approval by the President.

Section 3803 P. S. contains the i^ame provision.

Section 3805 R. S. provides that the Congressional

Printer on receiving from the Secretary of State a copy of

any act or joint resolution, etc., shall immediately cause

an accurate printed copy thereof to be executed and sent

in duplicate to the Secretary- of State for revision, and on

the return of the revised duj^licates, he shall at once have

the marked corrections made and cause to be printed and

sent to the Secretar}^ of State any number of copies which

he may order, not exceeding five hundred, and to be print-

ed separately and sent to the two Houses of Congress the

usual number.

Section 3807 R. S. provides, that at the close of each

session of Congress there shall be jDrinted and bound, for

the use of tlie Senate three thousand, and for the use of the

House of Representatives ten thousand, copies of all acts

and resolutions so furnished.

These several sections of the Revised Statutes have

been complied with, and Joint Resolutions numbers 24, 25

and 31 appear in the bound volume 32, Part I, at })ages 742

and 744 of the United States Statutes at Large published

and distributed according to law.

The contention of a])pellant is th.at this volume so pre-
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pared, publislicd and distrilmted does not tell tin* truth;

tlint it states tliin<<s which are not so; tliat it states that

Joint Kesolutions 24 and 25 were a])i>roved <'n May 27,

1902, when as a matter of fact they were not ai)])roved until

about June 1st, 1902. We do not believe that these stat-

utes so published according to law can be ini])eached by

such an allegation, so that i)roof will Ix? re(|uired to estab-

lish the fact that they were a])])roved on the date a]>])earing

in said volume.

Field V. Clark, 143 U. S., 649.

Ilnnvuod V. Wrntirorth, 162 U. S., 7A7.

Lyons v. Woods, 153 U. S., 649.

U,S.v.Ballinrt al, 144 T. S.. 1.

Counsel in their brief contend that l)ocause the com-

l)laint contained certain allegations which in etfect denied

that the Resolutions were a])i)roved on the date which they

piiri)()it to have been approved in the juithoriztHl publica-

tion of tlie laws enacted by Congress, that the denuirrer

to the complaint nuist necessarily admit that fact. We

think not, for the Court in ruling u[)on the demurrer cer-

tainly took into consideration tlu^ law as ap])lied to the

facts alleged in the com]ilaint, and in doing so could

])roperly take judicial notice of such law and the date of

its ])assage and ap])roval, as shown by the authorized pub-

lication thereof. Neither the Court, nor the ]>arty inter-

])Osing the denuirrer, is bound by inunaterial, irrelevant or

incompetent allegations of the complaint. These allega-

tions weie not subject to proof. Laws not foreign are not

subject to ])roof. A law shows for itself, and nuist l>e tak-

en by the Court and all parties concerned without i)r(H)f.

If a law were capable of being ex post facto in its a])])li-
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cation, this i-ule miglit be moditiecl to the extent of permit-

ting a party to introduce proof in support of his allegation

that the law in question was ex post facto. But in this case

the law in question cannot be ex post facto, for it affects

merely property rights, and as counsel in presenting their

argument, base the same on the erroneous assumption that

the law involved is ex post facto, their argument on this

])oint must fall to the ground.

There is no fraction of a day question involved in this

case, as contended for by appellant. If the Spokane In-

dian Reser^'ation was a reserv^ation in fact, then the com-

plainant and his grantors had no rights whatever thereon

and they could acquire no interest whatever in or to those

Indian lands or to the minerals therein.

King v. McAndreus, 111 Fed., 860.

It is evident that the Congress and the President did

not intend that any person should acquire any interest in

these lands, from the passage and approval of Joint Reso-

lutions 24 and 25. It is probably true that Resolutions 24

and 25 were ax:>proved contemporaneously with the Act of

May 27, 1902. In all probability no ap})reciable time

elapsed between the approval of the Act of May 27, 1902,

and Joint Resolutions 24 and 25. It requires time to pros-

pect for and locate a mining claim, and we respectfully

submit that this Honorable Couit will take judicial notice

of the fact tliat between the approval of the Act of May

27, 1902, and the approval of Joint Resolutions 24 and 25,

sufficient time did not, and could not, have elapsed to allow

complainant and his grantors, substantially in the lan-

guage of their bill of complaint, as found in paragraph I

thereof (Rec. ])]). 1-2), to enter u])on the jmblic domain of
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the United States 1\ in*; in Stevens County, Stnte of W'asli-

ing^ton, and make a discovery of lodes or (juartz rock in

place bearing gold, silver and copper, and make the lo-

cations claimed to have been made i»y them, and mark tln^

locations of said mininii; chiinis on the ground so tliat tlieir

boundaries could and can be readilv ti'aced, and then and

there place at the j;oint of discovery u])on each of said sev-

en claims a notice of hx-ation. In fact, the Act of May 'J7,

11)02, in so far as it rehites to throwing open these resen*a-

tion lands to entry under the mining laws of the United

States has never been in force, and will not l)e in force

until it is proclaimed liy the President of tlie United States

under Joint Resolution .'U.

IV.

Complainant and his grantors acquired no vested rig^hts.

(V)nc(ding foi- the purpose of ni'gunient only, tiiat suf-

ficient time elai)sed between the ap})roval of the Act of May

27, 1902, and the approval of Joint Resolutions 24 and 25

to allow the com])hiinant and his grantors to go u|K)n these

lands, as they claim they did, and locate the nund)er of

claims referred to, and designate their lx)undaries and

])ost notic(^s of such location, did they acquire a vested

right, oi- such an interest in or to these lands, or the min-

erals therein, h\ \irtue of such several locations, against

the United States, as would prevent and est(»p Uongre>JS

from passing K*esolutions 24, 2.') and .'U .' We answer no,

and state that Uongn^ss had the power to withdraw tlieso

lands from entry under the mining laws of the United

States, even though complainant and his grantors had
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made the several locations as claimed by them.

Pierce v. Sparks, 4 J4dh^,^2, s. c. 22 N. W., 491.

Frishie v. Whitney, 9 Wallace, 76 U. S., 187.

The Yosemife Valley Case, 15 Wallace, 82 U. S., 77.

Sliepley v. Cowan, 91 U. S., 330.

Campbell v. Wade, 132 U. S., 34.

Black V. Elkhorn Min. Co., 163 U. S., 445.

Black V. Elkhorn Min. Co., 52 Fed., 859.

These cases establish the general principle that the

l^ower of Congress to make final disposition of the public

lands is not divested by the initiation of rights under the

general law, and that no vested right to public lands as

against the Government is acquired by preliminary steps

joined with an intention of acquiring title. And in the case

at bar we say, that the complainant and his grantors by

the discoveries and locations of the claims mentioned in

the amended bill of complaint, did not acquire vested

rights, as against the Government, to the i^ossession of

said mining claims, or to the lands embraced within tlie

locations, nor to the minerals therein. And it is immaterial

whether Joint Eesolutions 24, 25 and 31 were approved

prior or subsequent to the date of these locations. Nor

is it material whether or not the complainant and his

grantors had the right to go upon these lands before the

])assage of the Act of May 27, 1902, for the reason that

Congress retained its supreme power to make other dis-

])osition of these lands notwithstanding these locations.

By existing laws the rights of citizens to go upon the

S])okane Indian Eeservation for the ]iurpose of acquiring

mineral lands is postponed until a date in the future, to be

fixed by proclamation of the President under Joint Heso-
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lutioii 31, and the prayer of tlie oomplaiiiaiit asked the

lower Court, and he now asks this Coui-t, to exercise its

power to i)rotect complainant in viohiting laws of the

United States, and in defiance of the power of Congress

to prescribe the time and manner in which these rights

adverse to the Government may be acquired. And there-

fore, the subsecjuent acts of the defendant in expelling the

complainant and his grantors from this reservation was

in the exercise of power ex])ressly conferred upon him

by Section 2147 of the Revised Statutes of the United

States.

V.

The treaty stipulation with the Spokane Indians referred to

in paragfraph XII of the amended bill of complaint has no bear

ingf upon the questions involved.

The treaty stipulation with the S})okane Indians, un-

der date of March 18, 1887 (i)age 4 a])pollnnt's statement),

has no reference to the reservation in ([uestion as estab-

lished by executive order of the President on January 18,

1881. That treaty stiimlation by its own terms relates

only to the Upper and Middle bands of the SiK>kane In-

dians who were then oeeupii'nig lands in and around where

now stands the City of S])()kane, and did not, and does not,

relate to the Loner Band of the Spokane Indians, then

and now occu])ying the reservation set a]>art by executive

order of rianuary 18, 1881, and rehited only to **<///// and

(ill lands lying outside of the Indian T^e<ierrati<nts nt Wnsh-

ington and Idaho Territories,^'

This treaty recites:

^'Aiiicles of agreement made and roncludeil at Spo-
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kane Prills, in tlie Territory of Washington, the eighteenth
day of March, eighteen hundred and eighty-seven, by and
between John B. Wright, Jarred W. Daniels and Henry
W. Andrews, Commissioners duly appointed and author-
ized on the part of the United States, and the undersigned
(chiefs, Headmen and other Indians of the Upper and
Middle Bands of Spokane Indians, tliey being authorized

to act for said bands by them. '

'

Article I of said Treaty recites:

''The aforesaid bands of Spokane Indians hereby
cede to the United States all right, title and claim which
they now have, or ever had, to any and. all lands lying out-

side of the Indian Reservations in Washington and Idaho
Territories, and they hereby agree to remove to and set-

tle upon the Coeur d 'Alene. '

^

This treaty was ratified by Congress under date of

July 3, 1892, in the following words

:

"For the puqjose of carrying into effect the agree-

ment entered into with the Upper and Middle Bands of

Spokane Indians, dated March eighteenth, eighteen hun-

dred and eighty-seven, and filed in the office of the Com-
missioner of Indian Affairs July first, eighteen hundred

and eightv-seven, which agreement is hereby accepted,

ratified and confirmed." (27 Stat., 139).

This treaty stipulation is also made a part of that

certain treaty with the Coeur d'Alene Indians, Article

III of which treaty (26 Stat, 1027), provides:

"The said Coeur d'Alene Indians agree and consent

that the Upper and Middle Bands of Spokane Indians re-

siding in and around Spokane Falls, in the Territory of

Washington, may be removed to the Coeur d'Alene Res-

en^ation and settled thereon in i^ermanent homes, on the

terms and conditions contained in an agreement made and

entered into bv and between John B. Wright, Jarred W.

Daniels and Henrv W. Andrews, Commissioners on the

part of the United' States, and said Spokane Indians, con-

cluded on the fifteenth day of March, eighteen hundred

and eighty-seven, at Spokane Falls, in the Territory of

Washington."
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Fi'om this treaty it will ])e seen that it relates cmly to

the Upper and Middlr Bands of tlie R])okane Indians, wlio,

at tiie time of making" the treaty, were oeeunying lands in

and around tlie ])resent C^ity of Spokane, AVashington,

and also related only to ''lands h/hifj outside of ih>- I i/dian

Reservations in Washington a)id Idaho Territories/'

Tt will tlierefore be seen that this treaty stipuhition

lias no bearing upon the lands within the resei'vation in

([uestion, and therefore complainant's contention that the

Indians now occupying the same have no right thereto as

a reservation, does not jjresent an issuable fact in this case.

As counsel have only referred to this ])oint in their state-

ment, and liave ])roduced no ai'gument in its sup])Oi-t, w(»

are of the opinion that they do not place any reliance ni)on

the same.

From the foregoing we resi>ectfully submit that the

decision and judgment of the lower Couil should be

affirmed.

Kesj)ect fully submitted,

JESSK A. FKYK,

IJ. S. Attorney.

EDWAKD K. CrSHArAX,
Asst. U. S. Attornev.


